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“The policies of the NPPF should be treated in a 
straightforward manner and on the basis that their 
purpose is to guide or shape practical decision 
making”

Holgate J in Monkhill Ltd v SSHCLG [2019] EWHC 

1993 (Admin)



THE PARAGRAPH 11 PRESUMPTION



“no relevant development plan policies”

Sir Duncan Ouseley in Paul Newman New Homes Ltd v 
SSHLG [2019] EWHC 2367 (Admin)

NB – ON APPEAL



Newman

• a single relevant policy will prevent the tilted balance 
being applied

• “relevant” means anything greater than a fanciful 
connection

• The relevant policy need not be important to the 
decision

It will therefore be a very rare case in which there are no 
relevant development plan policies



“the policies which are most important for 
determining the application are out of date”

WHAT IS THE PARA 11 CONSEQUENCE OF THE EXPIRY OF 
THE DEVELOPMENT PLAN PERIOD?

IS IT ENOUGH THAT A SINGLE MOST IMPORTANT POLICY IS 
OUT OF DATE TO TRIGGER THE TILTED BALANCE?



EXPIRY OF THE PLAN PERIOD

Peel Investments North Limited v SSHCLG [2019] EWHC 
2143 (Admin)

NB ON APPEAL



Peel argued that after the expiry of a development plan’s plan 
period, all policies were out of date as a matter of law

Dove J disagreed

• “out of date” is an NPPF term to be interpreted by reference to it 
alone

• NPPF does not provide that expiry of the plan period renders 
policies out of date

• rather, it contemplates older policies being consistent (para 213)

• always a question of fact and/or judgement, with expiry of the 
plan period being one factor but not determinative

• proper question to ask – “Has the passage of time led to the policy 
being overtaken by events.



ONLY ONE OF A NUMBER OF POLICIES OUT OF 
DATE

Wavendon Properties Ltd v SSHCLG [2019] EWHC 1524 
(Admin)

Dove J

Not a tick box exercise

Language of para.11(d) does not require that every one of 
the most important policies be up to date

Holistic approach required



THE HOLISTIC APPROACH

• which are the most important policies?

• which are up to date and which are out of date?

• Looked at overall/as a whole are the policies out of date

That approach is consistent with the correct approach to 
deciding whether a development does or does not accord 
with the development plan.



PARA 11(d)(i) FOOTNOTE 6

Does FN6 apply only to policies which are worded in such a 
way as to provide a clear reason for refusal?

Monkhill Ltd v SSHCLG [2019] EWHC 1993 (Admin)

NB – ON APPEAL



Monkhill
Concerned para.172 of the NPPF

“Great weight should be given to conserving and 
enhancing landscape and scenic beauty in National 
Parks, the Broads and Areas of Outstanding Natural 
Beauty”

Claimant argued that this wording was incapable of 
engaging FN6

Holgate J disagreed; the wording of para 172 was sufficient 
to engage FN6.  Whether it does so will depend on the 
balance of harm and benefits



Principles
• Policy has to provide a clear reason for refusal, simply being engaged is not 

enough

• The application of some Footnote 6 policies requires all relevant planning 
considerations to be weighed (eg Green Belt). If the exercise indicates planning 
permission should be refused, there is no role for 11(d)(ii)

• In other cases, the application of the Footnote 6 policy may not require all 
planning considerations to be taken into account (eg para 196); the other 
material considerations must be taken into account in the ordinary balance 
(but the Footnote 6 exercise means that the tilted balance does not apply).

SEE JUDGMENT PARAS.39 AND 45 FOR HELPFUL “ROUTE MAPS”



NPPF 136/137 EXCEPTIONAL CIRCUMSTANCES

Compton Parish Council, Ockham Parish Council v 
Guildford Borough Council [2019] EWHC 3242 (Admin)



Sir Duncan Ouseley

The phrase “Exceptional Circumstances” is not to be 
judicially over-analysed

An accumulation of circumstances may be sufficient to 
justify the conclusion that sufficiently exceptional judged 
rationally

General planning needs e.g. the need for housing are not 
excluded from its scope

Its demonstration is not limited to unusual forms of 
housing or to a particular intensity of need



Compton (continued)

Whilst it is implicit that the Green Belt restriction may mean that 
need may go unmet, that is not the same thing as saying that unmet 
need is irrelevant or cannot weigh heavily or decisively albeit not 
necessarily sufficient in itself

No requirement to explain why each factor is exceptional; can simply 
spell out the factors and reach a judgement

Lawful to allow headroom of 4000 dwellings over assessed need to 
ensure need was met and a 5 year supply maintained.  Excess may 
itself be beneficial and this may weigh in the balance.



Compton (continued)

Calverton tests a counsel of perfection and will not all 
apply in all cases

The test is less demanding than the very special 
circumstances development management test (see also R 
(Luton Borough Council) v Central Bedfordshire Council
[2015] EWCA Civ 537 @ 54)

In short – very difficult to challenge the judgment that 
exceptional circumstances exist justifying a GB boundary 
revision



NPPF PARA 79 – WHAT IS AN ISOLATED DWELLING?

City & Country Bramshill Limited v SSHCLG [2019] EWHC 
3437 (Admin)



Issue - Is there a Previously Developed Land exception i.e. 
if a site is within the curtilage of an existing permanent 
structure and therefore within the definition of PDL ?

Claimant argued there was relying, on dicta in Dartford v SSCLG 
[2017] PTSR 737

SoS argued not, relying on Braintree v SSCLG [2018] 2 P&CR 9

Waksman J agreed with the SoS.  Braintree (which was expressly 
concerned with what is now para.79) requires a two stage approach: 

(i) Identify the relevant settlement; and then

(ii) Decide whether the proposed development is physically 
remote from it

There is no PDL exception



PLANNING PRACTICE GUIDANCE AS A BASIS FOR 
CLAIMS
R (Solo Retail) v Torridge District Council [2019] EWHC 489 (Admin)  
Lieven J

“The NPPG is not drafted for or by lawyers, and there is no public 
system for clarifying inconsistencies or tensions between 
paragraphs.  It is intended, as its name suggests, to be guidance 
not policy and it must therefore be considered by the Courts in 
that light.  It will thus, in my view, rarely be amenable to the type 
of legal analysis by the Courts which the Supreme Court in Tesco 
v Dundee applied to the development plan policy there in issue”



QUESTIONS


